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MPC CONDITIONS
for use within the European Union
adopted by the “Vereniging van Groothandelaren in Melkproducten VGM” (Dairy Products Wholesalers Association) established in The Hague (the Netherlands).

If a contract is based on “MPC Conditions” and states that both the loading port/site and the port/site of destination are located within the EU, the following terms and conditions shall apply, barring any other stipulations:

Article 1. Confirmation of the Contract
1. Confirmation by the seller shall serve as full proof of the contract, unless the buyer has filed a written objection to its contents within three wor-king days of receipt.

2.
If the seller has not confirmed the contract in writing within ten working days of its conclusion, the buyer’s confirmation shall serve as full proof of the contract, unless the seller has filed a written objection to its contents within three working days of receipt.

Article 2. Quality and Composition
The goods delivered shall at least satisfy the requirements for quality and composition as customary in the trade.

Article 3. Packaging
1.
The packaging shall be provided with the brands and wording legally required in the country of origin. The packaging shall also feature the brands and wording that the buyer stipulated in writing upon inception of the contract.

2.
The costs associated with meeting the requirements for packaging, labeling, stamping and palletizing established upon inception of the contract shall be borne by the buyer.

Article 4. Instructions by the Buyer
1. The buyer shall be obligated to issue his instructions for delivery fully and at such notice as to enable the seller to deliver within the agreed term, observing a call period of five working days.

1. If the buyer fails to issue his instructions on time, the seller shall be entitled to invoice the goods as of the last delivery day resulting from the purchase and demand payment as if the same had been supplied on said day, provided that he keeps said goods available for the buyer at the latter’s expense and risk. In that event, the seller shall also be entitled to cancel the contract in accordance with Article 10 of the “MPC Conditions”.

3.
So long as the seller does not exercise any of the rights conferred upon him in the previous paragraph, the buyer shall remain entitled to exercise the right of call, observing a new delivery term of five working days, without prejudice to the provisions of the first paragraph of this article.

Article 5. Time of Delivery
Delivery and acceptance shall occur as follows:

a.
if “immediately” is agreed upon: within five working days;

b.
if “promptly” is agreed upon or no term is stated: within a fortnight;

c.
if it is agreed to effect the delivery in a particular month: no later than the last working day of said month;

d.
if it is agreed to effect the delivery in several months: an approximately proportionate portion no later than the last day of each of those months;

e.
if it is agreed that delivery is to be effected “up to and including” a certain date: no later than said date;

f.
if “distributed delivery” within a certain period is agreed upon: approximately identical volumes every week, no later than the last working day of every week;

g.
if delivery in a certain month is agreed upon with the addition of “on call”: no later than five working days after the call, on the understanding that said period shall not commence before the first day of the month in which delivery is to be effected. 

Article 6. Method and Site of Delivery
1.
Delivery shall be effected ex works, unless otherwise agreed upon.

2.
The transport and delivery terms employed in quotations, contracts of sale or confirmations of purchase shall be interpreted in accordance with the description provided in the INCO terms applicable at the time of the contract, in so far as not otherwise provided in said documents and/or these conditions.

3.
In the event of bulk deliveries or, as the case may be, big bags, the following provisions shall also apply:

a. In the event of an EXW/FCA delivery, the weight reading on the officially calibrated weighing bridge specified by the supplier shall be normative.

b. In the event of a CIP/CPT/DDU delivery, the weight reading on the officially calibrated weighing bridge specified by the recipient shall be normative.

c. The volume resulting from the contract shall be decisive. Any defi-cient or excess quantities delivered shall be settled at the market price on the agreed delivery date. 

Article 7. Cycle
If, in contracts between several parties, a “Cycle” is established, said parties shall also be subject to the following provisions:

1.
Each party shall be obligated to inform all the participants in the Cycle of the purchase price and selling price, respectively.

2.
All the participants in the Cycle shall settle bills with their buyers and sellers on the basis of the price differences compared with the base price.

3.
The base price shall be lowest price in the Cycle.

4.
Payment shall be effected on the last working day of the month to which the Cycle relates. 

Article 8. Payment; Security
1.
If no other payment condition is agreed upon, payment of the agreed price invoiced by the seller shall be effected within 14 days of delivery, on the understanding that the invoice amount must have been credited to the seller’s account on the due date without deduction of any remittance expenses.

2.
Irrespective of any understandings between the seller and the buyer with regard to the credit terms, the seller shall be entitled to require the buyer to provide adequate security for payment before effecting the delivery.

If said security for payment is not provided or - to be decided by the seller - not satisfactory, the seller shall be entitled to defer fulfillment of (the rest of) his obligations under the contract by written notice. The seller shall then in no event be liable for any loss that the buyer may sustain as a result of said deferral.

Article 9. Retention of Title
1.
Any and all goods delivered by the seller to the buyer shall remain the exclusive property of the seller - even after and despite processing or treatment - until all the seller’s receivables relating to goods delivered or to be delivered (under the contract) or activities performed or to be per-formed for the buyer (under such a contract) have been fully settled and until any receivables due to non-fulfillment of such a contract (including expenses and interest) have been fully settled.

2.
Goods that are subject to a retention of title for the seller pursuant to paragraph 1 of this article shall in no event be sold and/or delivered to third parties, except as part of normal business operations. Nor may said goods be pledged for the benefit of third parties.

3.
If the contract is cancelled by the seller and/or buyer and the goods are subject to a retention of title, the buyer shall place said goods immedia-tely at the seller’s disposal; the buyer shall not be entitled to set off any claims he may have on the seller or, based on such claims, defer his obligation to place said goods at the seller’s disposal.

Article 10. Premature Cancellation
If any of the parties should default or continue to default on fulfilling any of their obligations towards the other party with regard to the term of delivery or credit term, or in the event of their moratorium, bankruptcy, death or liquidation, the other party shall be entitled to cancel the contract in whole or in part without any notice of default or intervention of the court by means of written notice being required, without prejudice to the right to claim damages and without prejudice to the provisions of Article 11, paragraph 3.

Article 11. Complaints and Liability
1a
The goods delivered shall meet any requirements that may reasonably be expected.

If, upon delivery, an item delivered does not meet the standards set out in the contract because it displays a defect in quality and/or composition, any complaints about it shall only be taken into consideration if submitted to the seller in writing within four weeks of delivery.

1b
If a defect only becomes apparent some time after delivery, the buyer may only invoke non-compliance of the item with the standards set out in the contract if he notifies the seller thereof within 5 working days after he has detected or reasonably should have detected said defect; 

in assessing whether and when a buyer reasonably should have detected a defect, the buyer’s obligation to observe the standards of supervision and care dictated by practice and statutory regulations in respect of the storage of the goods shall be taken into account.

2. Without prejudice to the provisions of paragraph 1 of this article, the sel-ler shall only have to take a complaint into consideration if the buyer has paid the relevant invoice or has placed the item in question at the seller’s disposal.

2. If the item delivered proves not to meet the standards set out in the con-tract, the seller shall be entitled - if and in so far as the item delivered is still present and can still be taken back - to supply a substitute consign-ment within a maximum of 10 working days from the day on which the non-conformity was established. If the item in question cannot be taken back or if the substitute consignment does not meet the standards set out in the contract either, the buyer shall be entitled to cancel the con-tract with or without claiming damages or to retain the item delivered at a lower price to be set by means of arbitration if no agreement can be reached thereon.

2. Barring the seller’s possible obligation to refund the paid purchase price or part thereof, the seller’s liability for any damage sustained and/or yet to be sustained shall at all times be limited to the invoice amount of the goods supplied, even if the same have already been processed. The sel-ler’s liability for damage, direct or consequential, of any nature and origin whatsoever, sustained by the other party due to shortcomings in the goods shall never exceed the invoice amount of the delivery in question.

2. The buyer shall indemnify the seller from third-party claims, unless the buyer demonstrates that said claims are the direct result of actions or omissions on the part of the seller.

Article 12. Sampling and Analysis
1. The buyer may, at the time and site of delivery, have an attested samp-ler take samples in triplicate in the customary manner. The buyer and the seller may stipulate that said sampling be monitored. If the buyer and the seller fail to reach agreement on designating an attested samp-ler, the buyer shall undertake to have the samples taken by one of the following controlling authorities:

- COKZ: Netherlands Controlling Authority for Milk and Milk Products;

- SGS: Société Générale de Surveillance;

- Bureau Veritas;

- Caleb Brett.

2.
Inspections of quality and/or composition shall be conducted in accordance with the methods employed by the COKZ at the time of the inspection if no other methods are agreed upon.

3.
If no samples are taken at the time of delivery, sampling may take place at a later date. Assessment and analysis can then only provide an indication of the quality at the time and site of the delivery. The provisions of paragraphs 1 and 2 of this article shall apply mutatis mutandis to this sampling.

4.
In the event of any disputes about quality and/or composition, one of the samples referred to in paragraph 1 or, as the case may be, paragraph 3 shall be subjected to an analysis by the COKZ laboratory or a laboratory designated by the COKZ as soon as possible and in any event within seven days. The findings of the analysis shall be binding, without prejudice to each of the parties’ right to demand a reappraisal within 10 working days of publication of the findings, which reappraisal shall consist of an analysis of a sample other than the one taken as specified in paragraph 1 conducted by an impartial laboratory that may be the same laboratory as herein before referred to. The findings of the reappraisal shall be binding upon both parties. The associated costs shall be borne by the party ruled against as evidenced by the final findings of the analyses referred to.

Article 13. Delivery in Installments
If delivery in installments is agreed upon, the called or delivered quantity shall be considered to constitute a separate contract in respect of the quality and other properties of the goods delivered as well as payment.

Article 14. Non-Imputable Shortcoming
(herein after referred to as “Force Majeure”)
1.
If either of the parties should be obstructed from fulfilling their obligations due to force majeure, they shall inform the other party thereof forthwith. The other party shall then have the option of extending the contract by a maximum of thirty days or canceling the same in writing without any mutual obligation to pay compensation. As soon as the cause of force majeure ceases to exist within the extended period, the obstructed party shall be authorized to fulfil the contract in so far as it was not cancelled and to require the other party to fulfil their obligations under the contract.

2.
If delivery in installments is stipulated, these provisions shall apply to each individual installment.

Article 15. Arbitration
1. Any legal or factual disputes of any nature whatsoever that may arise between a seller and a buyer on account of or in relation to a contract governed by the “MPC Conditions” or any other related contracts shall be brought before arbitrators to the exclusion of the ordinary judiciary and be governed by the “MPC Arbitration Regulations”.

1. In the event of arbitration, the arbitrators shall make their decision in an equitable fashion as good men, to the exclusion of the ordinary court, on the basis of the “MPC Conditions” and in compliance with the “MPC Arbitration Regulations” as applicable at the time arbitration is petitioned.

Article 16. Applicable Law
Any and all contracts entered into by and between the parties shall be governed by the law of the Netherlands - to the exclusion of the United Nations Convention on Contracts for the International Sale of Goods - in respect of which the “MPC Conditions” and the “MPC Arbitration Regulations” shall be considered to constitute an addition and, in so far as not dictated otherwise by mandatory provisions, a departure. 
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